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» UGH Lord Lovat, by Bond of this date, granted and confeſſed himſelf to have borrowed and received 
of William, Lord Biſhop of Murray, the Sum of 1600 Merks, Scotch Money, which he bound and obliged | | 
him, his Heirs, Executors, and Succeſſors whatſoever, to content, pay, and again deliver to the ſaid IVilliam, i 
Bithop of Murray, his Heirs, Executors, or Aſſigns, at the Term of A artinmas, in the Year 1691, 41 
together with the Sum of one Hundred Pounds Money aforeſaid, of liquida'e Expences, in cafe of Failzie, | 
together alſo with the ordinary Profit and annual Rent of the faid principal Sum, after the ſaid Term 
Payment, yearly, termly, and continuaily, fo long as the ſame ſhould happen to remain unpaid, conform to the Acts 
Parliament, Laws, and Practice of the Realm of Scotland; and the ſaid Bond appears to have been duly executed at 
Z haneallen, on the day of the date thereof, in the preſence of Mr. Robert Fraſer, Advocate, and Robert Robertſon, Chamber- 
WE to the ſaid Lord Lovat. 
= The ſaid William, biſhop of Murray, by deed or Aſſignation of this date, reciteing the ſaid bond, did, for the Conſidera— 
s therein mentioned, make, conſtitute, and ordain Mr. Robert Fraſer, Advocate, his Heirs and Aſfigns, his very lawful 
"IP ffioniers and Aſſigns, in and to the ſaid Sum of 1600 Merks principal, and £: 100 aforeſaid of liquidate Expences, and 
nal Rent of the ſaid principal Sum, then reſting and unpaid, and yearly and termly thercafter during the Nonpayment 
eeof, and the ſaid Aſſignment, containing the uſual Clauſes, was duly executed at [nverneſs before George Cuthbert, 
WWunger, of Caſtlebill, and fames Fraſer, Servant to the ſaid Biſhop | 
be ſaid Robert Fraſer, by his Letter miſfive of this date. qu rected to the biſhop of Murray abovenamed, (amoypgſt other 
FJ ings) declares the ſaid Aſſignment to ha g beer made to hi in trust. in theſe Words, vis © My ond, 1 had your bond, 
%% by the deccaſt Lord Lovat for 1660 Merks, with an Afignation thereto that I might do il gence therem as 1 do 
75 myſelf, which I declare be theſe to be only aſſignsd in truſt to me for your behocf.” | | 
ne ſaid Hugh Lord Lovat being ſeized of the Lands and Eſtate of Lovat by virtue of ſome old Appriſings which had been 
cchaſed in for his Uſe, and not chuſing to make up Titles in the dirett Way, by ſerving himſelf Heir to his Anceſtors, or 
of them, leſt he ſhould thereby ſubject himſelf perfonally to the Payment of thoſe debts, in or about the Year 1699, died 
Shout Iſſue male, leaving four Daughters. | 
ni, called Lady Frajer of Lovat, th: eldeſt of the ſaid four Daughters, in or about the Year 1702, intermarried with 
er Mackenzie of Fraſerdale, only Son to Mr, Roderick Mackenzie of Preſtonhall, one of the Senators of the Colledge 
Juſtice. 8 N | 
6 . ſaid Robert Fraſer, upon the abovementioned debt fo aſſigned to him by the Biſhop of Murray in truſt as aforeſaid, and 
=o upon a conſiderable debt of us own ſecured by bond, granted to him by the faid Hugh Lord Lovat, and ſundry other 
ad. debts, all contracted by the ſame Hug Lord Zovat, an aſligned to the ſaid Robert Fraſer in truſt, for the purpoſe 
= doing diligence thereon as aforeſaid. on the 18th of November 1703, obtained a decree Cognitionis Cauja againſt the ſaid 
Es, Lady Fraſer of Lovat, eldeſt lawfil Daughter to the faid Hugh Lord Lovat deceaſed, and the ſaid Alexander Mackenzie 
cr Huſband for his Intereſt, Mrs. Anna Fraſer, ſe on? lawful Daughter to the ſaid Lord Lovat, and Normand M. Lead of that 
. ber Huſband, for his Intereſt, and Mrs. Catherine Fraſer, third lawful Daughter to the ſaid Lord Lovat. 
= And particularly, amo ęſt the ſeveral bonds upon which the ſaid decree Cogn tionis Cauſa proceeded as aforeſaid, there is 


Wcomprized the following. (to wit) a hond made and granted hy the ſaid Hugh Lord Lovat to Mr. James Fraſer of Phepachy, "ot 
Miniſter of Kr4h1//, bearing date the 1%} day of il, 1694, for the Sum of 1800 Merks, with 400 Merks of liquidate BB 
WExpences and annual Kents or inteiett for the {aid principal Sum, payable in Manner therein particularly expreſſed: "This laſt it 
WE ncntioned bond was, by the ſaid TJames Fraſer, by Aſſignation, bearing date the 4th day of January, 1701, 1 


WF zhlgned to Alexander Fraſer, his ſecond lawful Son, his Heirs and Atſigns, and the ſame bond was af.erwards, 11 
WE ( to wit) on the 10th day of Fune, 1703, by Tranſlation of that date, by the ſaid Alexander Fraſer, transferred 
ud diſponed to the ſaid Robert Fraſer, Advocate, the Truſtee abovenamed, upon I'ruſt, to do diligence thereon as aforcſaid, 
WS 22anſt the Eſtate of Lovat, for the Uſe and behoof of the ſaid Alexander Fraſer, afterwards called Alexander Fraſer of Phopachy, 
BE who diſponed and conve yed the ſame to his don Robert Fraſer of Phopachy. | 
= [he ſaid Robert Fraſer, Advocate, with an lutent and View to proſecute the ſaid decree Cognitianis Cauſa, ſo obtained by 
P +. lim as aforeſaid, and thereby carry into Execution the End and Purpoſe of the faid Truſt, inſtituted another Suit againſt the 
ame Defendants in the ſaid former Action named, and therein obtained a Decree, whereby the Lords of Seſſion adjudged and 
4 declared the Ground Right and Property of all and ſundry the Lands and Barony of Lovat, and other the Premiſſes therein 
4 8 expreſſed to pertain and belong to the ſaid Robert Fraſer, Plaintiff, his Heirs and Aſſigus whatſoever heretably, in 
| 2ayment and Satisfaction to him for himſelf and as Aſſignee, and otherways having Right in Manner ment.oned in the Libel or 
claration to the ſeveral Debts and Sums of Money therein alſo particularly ſet forth, amounting in all to the Sum of 
34560: 3: 6 Scotch Money, and annual Rent of the ſaid accumulate Sum yearly and termly thereafter, during the Not- 
edemption; and ſoon after, viz. on the 14th of March, 1704, the ſaid Robert Fraſer, in Purſuance of the ſaid laſt men- 
F” tioned Decree, procured and paſſed a Charter of Adjudication under the great Seal of the ſaid Eſtate, whereupon Infeoff ment 
A followed the gth of May, 1704, which on the 20th of May, thercafter was duly recorded. Ts 
* The Eſtate of Lowat being then greatly incumbred, it was not thought adviſable that the ſaid Emilia Lady Lovat ſhould be 
We 'rved Heir therein ſo as to repreſent any of her Anceſtors, the Owners and Proprietors of the ſaid Lands and Eftate : But 
3 inſtead thereof, the ſaid Lord Preſtonhall having, according to the Method of making up Titles to the Eſtate, formerly 
We Patiſed by the Heirs of the Family of Lovat, with a View to diſappoint lawful Creditors of Payment of their juſt Debts, 
WE Purchaſed. in divers Appriſings and Adjudications of the ſaid Eſtate, the legal Term for redeeming which was expired (the 
We -9uity of Redemption forecloſed) and other Incumbtances affecting the ſame, and having procured himſelf to be inffeoffed 
#4 and ſeized of and in the ſaid Eſtate, in virtue of ſeveral Charte:s under the great Seal, proceeding on the ſaid Appriſings and 
#1 Judications, he afterwards reſigned the ſame into the Hands of the Crown, and paſſed a new Charter thereof under the great 
ee, proceeding on a Signature under the Hand of her late Majeſty Queen Ann, containing a Grant, erecting the Eſtate 


* 


into a Regality, upon which Charter he was duely infeoffed. PET a 
. nd thereafter, to wit, on or about the h of February, 1706, the ſaid Lord Pre/lonhall made and duly executed a ſtrict 
= Settlement and Entail of the ſaid Lands and Eſtate in Favour of the ſaid Alrxander Mackenzie in Life rent, and Hugh Maſter 
Lovat, eldeſt lawful Son procreated between the ſaid Alexander Fraſer and Emilia Lady Lovat in Fee, which Entail was, 
on the 28th of February, 1706, duly recorded in the proper Regiſter for that Purpoſe appointed, and upon the Procuratory 
. O Reſignation in the ſaid Settlement contained, a Charter paſſed under the great Seal, teſted the 15th of February, 1706, in 
: ns whereof the ſaid Alexander Mackenzie and Hugh Fraſer were thereaſter duly infeoffed and ſcized tor their ſaid reſpective 
b. Intereſts of Life rent and Fee. | | 
The ſaid Alexander Mackenzie did alſo ſucceed as Heir at Law to his Father Lord Preſtanball to the Right of ſome other 
| *NCumbrances, which his Father had purchaſ.d in, after executing the ſaid Settlement and Entail 3 and for further ſtrensthening 
and confirming his Title to the Eſtate of Lovat, and the Settlement thereof made by his Father, the ſaid Alexander Mackenzie, 
id at ſundry Times acquire right to ſeveral other Adjudications of, and Incumbrances upon, the ſaid Eſtate to a very great 
| unt, and obtained himſelf duly infeeff-d. and ſeized thereupon, and as the legal was expired upon theſe Incumbrances, he 
Was, by Force thereof, really and trily veſted in the Property of the ſaid Lands and Eſtate, and under theſe J itles, and alſo 
13 | a | in 
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Fo 
in Right of his ſaid Wife, who. was the ſole Heir entitled to ſucceed to her Father the ſaid Hngh Lord Lovat and ler 0, - 
Ancetlors in the Eſtate of Lovatr, according to the ancient Family Settlement and Inveſtitures thereof, the (4, Aland. 
Mackenzie enjoyed the ſaid Eitate, and continued in the Poſſeſſion thereot until his Attainder in the Year 1715 as herci, _ 
mentioned, when the Eſtate of Lovat was ſeized and ſurveyec. under his Forfeiture, and a Grant of his Lite-rent Eſcheat obtained 
from the Crown by Simon late Lord Lovat, by virtue of which he entered upon, and continued in, ihe Pofletiion of the Ear 
and afterwards purchaſed the Right of Property or fee therein from Hugh Fraſer of Lovat, dy” 66-1 eldeſt Son, whoſe R. 0 
thereto as Heir of Entail under Lord Pre/tonhall's Settlement had been confirmed upon an ception preſented for him to * 
Lords of Seſſion againſt the Survey and Seizure in Conſequence of Fraſerdale's Forfeiture, the ſaid Purchaſe being by the Ter 5 
and Conditions ther-oi, burdened and clogged with all the outſtanding Debts and Incumbrances affecting the Eſtate of I 15 
14 March 150). [Villiam, %ithop of Murray abovenamed, by Aſſignation of this date, reciting the ſaid Bond, granted to him by the fag 
' Hugh Lord Lovat, the Affignment thereof made and granted to the ſaid Mr. Robert Fraſer Advacate, in truſt 4s aforeſaid 
and allo the Letter miſtive declaring the ſaid "I'ru{t did, tor the Conſideration therein mentioned, aſlirn and convey unto 7005 
Steuart, Merchant, Burgeſs ot Inverneſs, (amongſt divers other Debts and Sums of Money) the ſaid Sum of 169; Mok. 
with the Penalty and annual Rent contained in and due by virtue ot the ſaid Bond, and alſo the ſaid bond itſelf and Decres 
of Adjudication thereon as aforeſaid in, ſo far as concerned the fame. 3 | 

15 March 1707. The ſatd form teuart, of this date, made and duly executed a back-bond or Deed of Truft, reciting that the ſaid Bi 
of Murray had made and granted unto him ſundry Aſſignments of divers Sums of Money and Securities therein mentions 
and (amongſt theſe) ot the fad Sum of 1c Merks, ſecured by the ſaid bond, bearing date the ſaid 6h day of November 
1690, granted by the {aid [ugh Lord Lovat to the ſaid Biſhop of Murray, and by him aſſigned to the laid Robert þ ry, fa 
truſt as aforeſaid, and chat though tne faid Aſſignments did bear or expreſs that he, the ſaid Zohn Steuart had paid lever, Stirs 
of Money as the Conſideration thereof, yet the ſaid Fohn Steuart „e declared that ſuch Aſſignments were granted to wi 
in Pruſt, and his Name borrowed or made Uſe of for the Uſe and oehoof of the Reſpondent Jean Hay, only Chill of the 
ſaid Biſbap of Murray, *peuſe of the ſaid John Cuthbert, and the Children procreate, or to be procreate betwixt the cid John 
Cuthbert and Jean thay, Theretore he bound and obliged himſelf, his Heirs and Executors to denude themſelves of, (conve 
over the ſame) to and in Favour of the Reſpondent, and her ſaid Children, or of any other Perſon or Perſons, at their Wl! Nl, 
Pleaſure by their Direction and Appointment. | 

The ſaid Alexander Mackenzie being attainted of high Treaſon for having been concerned in the Rebellion in the Yeur 1715. 
the Eſtate vi Lovat, in purſuance of the veſting Act paſt upon that Occaſion, was ſeized and: ſurveyed, as forfeited by 80 
Attainder of the ſald Alexander Mackenzze, ; 

Alexander Clark, late Provoit of {nverncſs, Executor teſtamentary, nominated by, and decerned and confirmed to, the fad 

31 May 171%. Mr. Nobert Fraſer, Advocate, deceaſed, for himſelf, and in Name of Mr. Michael Fraſer, Brother and Heir, ſerve and 
retoured to the ſaid Robert Fraſer deceaſed, in Purſuance of the Proviſions of the veſting Act, preſented to the Commiſtioners 
of Enquiry his Claim upon the Eſtate which pertained to the ſaid Alexander Mackenzie of Fraſerdale, letting forth ſeveral 
Debts due by the ſaid Lord /ovar, to which the ſaid Mr. Robert Fraſer had Right as aforeſaid, and particuiatiy ive {4d Bond 
for 1600 Merks, bearing Date the 6th of November, 1690, made and granted by the aforeſaid Hugh Lord Lovat to the {aid 
Bithop of Murray, and by him afligned to the ſaid Mr, Robert Fraſer, Advocate, as aforeſaid ; and the ſaid Aflignation 
thereof, together with the ſaid two ſeveral Decrees Cognittonts Cauſa, and of Adjudication, and the faid Chatter under the 
Great Seal anu -eiſin following thereon, as herein above ſet forth, and charging that the ſaid accumulate Sum of /. 34569 : 65 
z with the Intereſt thereof from the ſaid 12th Day of January, 1704, and the Sum of /. 30 Steiling, as the 
Expences of the ſaid Infeoffmet;t did remain due, and no Part thereof paid in Money, by Perception of Protits or vthe: ways, to 
the beſt of the Claimant's Knowledge, and therefore the ſaid Mr Alexander Clark, for himſelf as Executor aforeſaid, and in 
N .me oi the ſaid Mr, Michael Fraſer, his Heir, did claim the Payment thereof from the Ettate perſonal and real, which per- 
tained to the ad Alexander Macker:2ie, | EG POS 

The above Claim is entered at Length in the Records or Regiſtry of Claims before the Commiſſioners of Inquiry Vol. EF. 
Page 254 to 275, kept in the Exchequer Office in Scotland, and in the ſame Regiſter- book there are ſeveral other Claims on 
forleited Eſtates entered and recorded immediately after the abovementioned Claim of Mr. Alexander Clark... 

3 Dec. 173% he laid Jahn Steuart, by Tranflation or Deed of Aſſignment of this Date, rc citing the ſaid Back Bund or Deed of Truſt, 
bearing Date th- ſaid 15th of March, 1707, did aſſign, transfer and diſpone to the Reſpondent the ſaid Debt due by Land 
Levat (and ſeveral others) conveyed to him by the Biſhop, to the Uſe of the ſaid Jean Hay, and of her younger Children, 

11 June 17:59, And in a few Months after, to wit, on or about the 11th of June, 1737, he, the ſaid Fohn Stewart, executed another 
Deed of this Due, being a Diſpoſition or Tranſlation in Favour of the Reſpondent Jean Hay, her Heirs and Aſſigns, 
of the ſame laſt mentioned Debt. The only Uſe of this ſecond Aſſignment was to enable the Reſpondent to recover and 
receive the Moneys due on the ſaid laſt mentioned Bond, and, upon Recovery and Receipt thereof, to grant a valid Diſcharge 
for the ſame, in Abſence of her Children, moſt of whom were then abroad; but it was not the Intent ot the ſaid ſecond 
Conve; ance, to derogate from the Right eſtabliſhed in the Reſpondent for the Uſe and behoof of her ſaid Children as aforeſaid, 
by the ſaid Deed of the 14th of March, 1707. | | 

11 June 1738. Simon, late Lord Lovat, and the ſaid Robert thy i of Phopachy, Grandſon of the ſaid James Fraſer, the Obligee in the 

| ſaid Bond, of the 16th of April, 1694, for 1800 Merks, Executed to him by the ſaid Hugh Lord Lovat, as aforeſaid, did 
on the 11th of June, 1738, enter into a Submiſſion or Reference to William Grant, Eq now Lord Preſton Grange, and 
James Ferguſon, tfq Advocate, as Arbitrators, mutually choſen, of all Claims and Controverſies ſtanding between them of, 
and concerning any Subject or Subjects, real or perſonal, heretable or moveable, upon which the Arbitrators pronounced and 
made their Decreet arbitral or award, whereby they deſcerned and adjudged the ſaid Simon Lord Lovat to pay to the fad 
Robert Fraſer the Sum of 10001. Sterling, in Satisfaction of his ſeveral Claims and Demands therein mentioned upon Lord 
Lovat; and they thereby decerned and ordained the ſaid Robert Fraſer (amongſt other Things) to grant, ful ſcribe and 
deliver to and in Favour of the ſaid Simon Lord Lovat, a full and ample diſpoſition and Afſignation of the ſaid principal Sum 
of 1800 Merks, with annual Rent and Penalty contained in the ſaid Bond granted by the ſaid Hugh Lord Lovat, to the ſaid 
1 Fraſer, bearing date the ſaid 16th day of April, 1694, aſſigned by him to the ſaid Mr. Alexander Fraſer, therein de- 
ſcribed his ſecond lawful fon, and of the ſaid Back Bond or deed of Truſt granted by the ſaid Mr. Robert Fraſer, Advocate, 
dated the 10th 7 June, 1703, and regiſtred in the Books of ſeſſion the 11th 7 January, 1737; whereby he the ſaid Robert 
Fraſer declared the Aſſigration therein mentioned granted to him by tbe ſaid Alexander Fraſer, of the ſaid laſt mentioned 
bond and ſums of Money therein contained, to have been made in Truſt for leading an Adjudication againſt the Eſtate of 
Lovat, and obliging hinſelf to denude ( 77 } thereof in Favour of the ſaid Alexander Fraſer, and to which bond 
and back bond the ſaid Robert Fraſer, ſon of the ſaid Alexander Fraſer, had Right by Aſſignation thereof, bearing date the 
8th day of January, 1718, granted to him by his ſaid Father ; and further awarded, that the ſaid Robert Fraſer Hull, 

. together with the ſaid Aſſignation to be by him granted, deliver up to the ſaid Lord Lovat the ſaid bond and back bond, and 
twa Aſſignations in the ſaid decreet arbitral or award, particularly mentioned and expreſſed. 

The ſaid Simon Lord Lovat having been attainted of high I'reafon for Acceſſion to the late Rebellion, and his Eſtate ſur- 
veyed for the Uſe of his Majeſty, by Order of the Barons of Exchequer in Scotland, a Claim was preſented to the Court of 
* in Purſuance of the Veſting Act of the 20th of the King, by the now Reſpondent Jean Hay, which Claim ſets 
Soren; n | 

Claim dated the That the ſaid Hugh Lord Lovat, by his ſaid bond, bearing date the ſaid 6th day of November, 1690, bound and obliged 

27th, and pre= him and his Heirs, ee or Aſſigns, to content and pay to the ſaid Biſhop ef Murray the ſaid Sum of 1600 Meiks, 

3 is * with liquivate Expences, and annual Rent as aforifaid, And the ſaid Claim further ſets forth, the ſaid Aſſignation to the 

Pe 174% faid Mr, Robert "raſer, the ſaid miſſive Letter from him to the Biſhop of Murray. As alſo the ſaid decree of Adjudication 
ant Aſugna ion from the ſaid biſhop to John Steuart, and the ſaid laſt mentiored Tranſlation from him to the Reſpondent, 
all to the ſa me or the like Purport and Effect herein above ſet forth. And further ſtating, That the ſaid Simon Lord Leva 
had been lately convicted of High Treaſon, and that his Eſtate had been ſurveyed as aforeſaid ; and therefore humbly pravin?s 
that the aforeſaid Eſtate might be adjudged to pertain and belong to her, in Virtue of the Rights in the ſaid Claim mentioned; 
at leaſt until he ſhould be paid her ſaid demand, under the ſaid decree of Adjudication obtained by the ſaid Mr. Robert Fraſer, 
Advocati as aforeſaid, | 

This Claim coming on before the Lord Ordinary, it was objected to the ſame on behalf of the Apellant, Imo, That the 

| decree of Adjudication founded on in the Claim, was not produced: And ande, That although it were produced, yet = 
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Um was null and void, and ought to be diſmiſſed, as not being in the Form preſcribed by the Statuts, in ſo far as it 
N. ſpecifies the date of the decree of Adjudication, noi the accumulated Sum therein contained; and the Lord Ordinary 
* ordered the Parties to give in Memorials touching theſe Points, and reported the Matter to all the Lords, their Lord- 
re Living conſidered the lame, and heard what was offered by the Council on both Sides, upon theſe Objections were 


75 Nverlocutor of this Date to repel the Objections to the Form of the Claim, and to remit to the Lord Ordinary, to pro- 
I ed according)y* 
The Cauſe in 


Purfuance of the above Remitt, coming on before the Lord Ordinary, the Council for the Reſpondent inſiſted, 
that her Claim ought to be affirmed and eſtabliſned. But on the Part of the Appellant, it was by Way of Plea objected, that 
cid not appear that any Document was taken upon the Debt claimed from the Date of Mr. Robert Fraſer's Adjudication, and 
, infeoffment thereon, (to wit) on the gth of May, in the (aid Year, 1704, untill the Time of entering the Claim in Queſtion, 
on the 28th of September, 1749. And therefore tha. the Debt was cuit down by the negative Preſcription, Forty Years having 

1 without any Document being taken upon it. 
2 To this Plea of Preſcription, it was anſwered on Behalf of the Reſpondents, that the Adjucation deduced or obtained by the 
(aid Mr. Robert Fraſer as atorcſaid, having been compleated by Charter and Seizin, became a Right of Property againſt which the 
Negative Preſcription could not run; that the aforeſaid Submiſſion entered into between Lord Lovat and the ſaid Robert Fraſer 
of Phupachy in the Year, 1738. And the Decreet Arbitral or Award, that followed thereupon in the Year, 1729, were Documents. 
taken upon the Adjudication, and which muft preſerve the whole Adjud:cation from Preſcription, as to the Right of all and every 
Perſon and Perſons intereſt..d vr concerned therein. Ard further, that it appeared from the ſaid Tranflation of the gd of December, 
; 1736 granted by the ſaid John Stuart, to the Reſpondent and her Children recited in the ſaid Deed of Truſt or Back Bond, 
and executed by the faid Fohn Stuart as aforeſaid, that the Debt ſtood in her Perſon for the Behoof of her Children. And 


ade ail F 4 ends | 
pans the Years of her Childrens Minority ought to be deducted, which would be ſufficient to ſave the Debt from 


ſcription» _ 
FS eee on the other Side inſiſted, that although an Adjudication is conſidered as a legal Conveyance of the Lands, 


et even when compleated by Charter and Seizin, it is an extinguithab]: Right, and therefore muſt be eſteemed only as a 
Burden upon the Property, and which like every other Burden, might be affected by the negative Preſcription, and that even 
after the Expiration of the Legal, it is Competent to ſhew or give in Evidence, that the Debt upon which the Adjucation was 
led, was extinguiſhed within the Legal, (i. e.) before Forecloſure of the Equity of Redemption. 

That by the Submiſſion, there was no acknowledgment directly or indirectly, on the Part of Lord Lovat, either of the fore- 
ſaid Adjudication, or of Phopachy's Debt, that was one of the Grounds of it, the Submiſſion was conceived in general le ms be- 
twixt the Partys, without ſpecitying any one particular, fo that the Submiſſion could not be ſaid to be a Document taken upon 
any one Debt whatever. That as io the Decreet Arbittal or Award, the Arbitrators thereby order Lord Lovat to pay to Pho- 
pachy, the Sum of ooo. and on the other Hand they decerned,  Phopachy to convey to Lord Lovat a Variety of Nebts therein 
particularly mentioned, and amongſt thoſe, the aforeſaid Bond for 1800 Marks, granted by Lord Lovat to James Fraſer, the 
Grand Father of Robert; But that there was no Evidence, that any Part of the ſaid 100. awarded, to Phopachy was on Ac- 
count of the aforeſaid Debt of 1800 Merks, and that therefore ſuch laſt mentioned Conveyance could not he conſidered as a 
Document taken upon the Debt in Quettion, to preſerve the Obligation from the negative Preſcription; So that though the 
Decreet Arbitral, ſhould be thought ſufficient to keep the Bond alive, yet that it could not be conſidered as a Document upon 
the Adjudication to preſerve it from Freſcription, The Appellant alſo inſiſted, that what was done in Reſpect ot Phopachy's 
Debt to avoid the Limitation or Preſcription, could not ſave the other Debts contained in that Adjudication, and that the fame 
ought to be conſidered as ſo many ſeparate Adjudications obtained at the Inſtance of al} thotc different and reſpective Creditors, 
And further, that there was no Proof of the Minority of the Children of the Claimant, but fuppoling the Fac! to be ſo, it was 
contended that the only Title ſet forth in the Claim, was abſolutely in Favour of the Claimant herielt, and that it did not appear 
ex facte thereof, that the Children had any Intereſt in the Claim; And that the I'ranſlation upon which the Claimant founded, 
the Intereſt of the Children was never produced till the Preſcription was more than run, and after teveral Hrocecding were had in 
the Cauſe, and that the ſame being a Latent Deed and not produced till after the Preſcription or Limitation attached, it could 
not avoid the ſame by Reaſon of the Minority of ſuch Children claiming Right tot''e Debt in Queſtion. . The Appellant alſo con- 
tended, that the Reſpondent even upon the duppoſition of the ſaid laſt mentioned Deed, could not be conſidered as a Truſtee 
for her Children, but that the abſolute Right of the Debt now claimed was veſted in her, and that the Children had thereby no 

other than a bare Hope of Succeſſion, as the Deed proceed- upon the Recital, that the Aſſignations therein mentioned were granted 
to the ſaid John Stuart, under Truft tor the Ufe and Behoof of the Reſpondent, and the Children procreate or to be procre- 
ate, betwixt her and the ſaid John Cuthbert, an it was further alledged by the Appellant, that the Claim in Queſtion, . was far 


pad, and that no Demand of any Kind did appear to have been made from the Year, 1704. So that the Suſpicions from, hence 
ariſing, would eaſily juſtify the Appellant for inſiſting upon che Plea of Preſcription, which, as he alledged, was a legal Defence, 
and that it ought to be preſumed, that the Debt in Queſtion was ſatisfied and diſcharged. | 


On the Part of the Reſpondent, it was inſiſted, that the ſaid Submiſſion and Award, and the Conveyance taken and ac- 
cepted by the ſaid Simon Lord Lovat in Purſance thereof of the Debt due by Virtue'ot the ſaid hond of 1800 Merks, hearing date 
the 16th of April, 1694, executed by the ſaid Hugh Lord Lovat to the ſaid James Fraſer of Phopachy, and contained in the ſaid 
Decree of Adjudication, was ſuch an expreſs Owning and acknowledgment of the ſaid Adjudication as being a Legal and Sub- 

| liſting Security, as is ſufficient to avoid the odious Plea of the Statutes of Limitation, that the Lord Preftonhall having on the 
17th day of March, 1709, taken and accepted of a Conveyance of the Sum of {42898-:-17 : 1. Scats contained in and making 
art of the ſaid accumulated Sum in the ſaid er e comprized, and the ſaid Simon ord Lovat having in Virtue of a Decreet 


come entitled to the Eſtate of Lovat, and of the Fee and Inheritance thereof, and tor. ſtrengthening his/;Title thereto, having 
taken and accepted from the ſaid Alexander Mackenzie, Hugh Fraſer and others, a'Tranſlation and Conveyance of the ſaid Ad- 
Judication in Queſtion, in ſo far as it had been partially conveyed to Lord Pre/tonhall as aforeſaid ; are ſuch Acts had and done 
on the Part of Simon Lord Lovat and Preſtonball, as molt clearly cut down and deſtroy the Plea of Preſcription. That the Act or 
oſſeſſion of one Creditor in a common Security, whereby many ſeveral Debts are ſecured, will operate as an Avoidance of the 
Tlea of Preſcription as to all the others; and that any act or Proceeding of the Tenant for Life will have the like Effect, ſo as to 
rebutt the Plea of Preſcription ſet up againſt the Owner of the Inheritance o1 Remainder Man in Fee, that it appears in Proof 
in the Cauſe, that the ſaid Simon Lord Lovat did after he had acquired the Right of Property in the Eſtate by the Award as afore- 
laid, purchaſe another Debt of 1450 Merks from Roderick Macleod, Clerk to the Signet, which was alſo Part of the ſaid accu- 
mulated Sum contained in the ſame laſt mentioned Adjudication, and ſuch laſt mentioned Conveyance was ſo taken, expresſly 
mentioning and deſcribing and referring to the ſaid Adjudication obtained by Mr. Robert Fraſer,” as containing and comprizing 
the ſaid Jaff mentioned Debt ſo purchaſed as aforeſaid, and was a further act done by the ſaid Simon Lord Lovat, owning and ac- 
knowledging the Debt now in Queſtion, and the Adjudication taken for the ſame; And it was further contended on-the Part 
of the Reſpondent, that it appeared from the Recital of the back bond or Decd of Trulit in th- ſaid Tr.nflation executed by 
the ſaid John Steuart to the Reſpondent as aforeſaid, that the Debt in Queſtion was aſſigned by the. ſaid Biſhop of array to 
him for the Uſe and behoof of the Reſpondent, and the Children procreated or to be procreated betwixt her and the ſaid Yobe 
Cuthbert, That the Children of that Marriage were for many Years Infants, and during thcir Minority or Infancy, the Pre- 
cription now ſet up by the Appellant could not run or operate, ſo as to bar the Right of ſuch Infants, mote eſpecially as their 
Right was a veſted Intereſt, and as ſuch could not be defeated by the Plea ſet up by the Appellant; and that there was not the ſmal- 
let Ground to ſuſpect or preſume that the Debt in Queſtion had ever been paid or ſatisfied by the faid Alexander Mackenzie of 
Fraſerdale, or by the ſaid Simon Lord Lovat, but on the Contrarv the ſame was always looked pow and publickly allowed b 
them and their Families as a real and Subſiſting Debt affecting the ſaid Eitate of Levat; that the ſtate had been held and poſ- 
ſeſt by lingular Titles, or Titles of Purchaſe, of preferable appriſings and other Incumbrances purchaſed in, till Fraſerdale's Attain- 
er, and thereafter the ſame was held, by the ſaid Simon I. ord Lovat in Virtue of the Grants of Fraſerdale's Lite Rent, Eſcheat, to 
the total Excluſion of juſt and lawful Creditors, in ſuch Manner, that this Debt could not poſſibly have been paid. T he Reſpondent 
alſo inſiſted, that the ſaid Alexander Mackenzie being veſted and ſeized of the ſaid Lands and Premiſes of Lovat as Tenant for Life, 
and alſo being infeoffed and ſeized thereof by Virtue of ſundry Appriſings, adjudications and Incumbrances. to which he acquired 
ight tn a vaſt Extent, as appeared in the Cauſe below, and being attainted of High Treaſon, and the faid Lands and Premi- 
ſes, having been ſurveyed and feized by the Court of Exchequer as aforcſaid, the Claim made, and entered by the ſaid Provoſt 


from being above Suſpicion, when by the Claimants own ſhowing not one Farthing, either of Principal or Intereſt, had been 


Arbitral betwixt him of the one Part, and the ſaid Fraſerdale and Hugh Fraſer of Lovat his eldeſt Son and others of the other Part, 


* 


Robert Clark as abovementioned, founded upon the ſaid adjudication, according to the Directions of the Statute! 


WF 


in tha 
vided, having been entered on Kecord in the ſaid court of Exchequer as aforeſaid, was of itfelt a Tae in ro. 
the pretended Preſcription, inſiſted upon by the appellant, erruption of 
2 Feb, 173 The Court of Seffions upon Report of the Lord Ordinary, and upon Conſideration of the Informations given in on 
pronounced an Interlocutor in theſe Words: (to wit) * The Lords before anſwer, grant Diligence at the Clal 
& for Recovery of the Conveyance ſaid to be granted by Phopachy to the late Lotd Lovat, and the back bond 
« Steuart, to the Biſhop of Murray.“ - | 
N. B. It appears by the Recital of the ſaid Deed or Tranſlation, bearing date the 3d day of December, 1720, that the p 
and Effect of the ſaid back bond or Deed of Truſt, was as herein above Stated, and the Conveywice in the mg 1 arp 
tor mentioned, was by the Teſtimony of Witneſſes ſufficiently proved in the cauſe, as herein after mention, Merion, 
The Reſpondent thereafter preferred her Petition to all the Lords, ſetting forth (amongſt other I hings} that 35 the ow” 
back bond, ſpecified in the Interlocutor laſt above mentioned, was given up to the ſaid 7% Struart, on bi, en 
of the bond in Queſtion to the Reſpondent as aforeſaid. And as during the late Rebellion, the Writings 9 0 Feng 
| Lovat were ſcattered or deſtroyed, in ſo much that the Reſpondent had but little Hopes of Recovering the faiq bach * 
| conveyance, that therefore ſhe did not intend to make uſe of the Dilligence granted by their Lordſhips as afyre{;q ard by Ea 
hended there would be no Neceſſity for ſuch Diligence after a diſcovery which the Reſpondent had made of any; 5. 55 
or Proof of Interruption, (to wit) the claim preſented by Mr, R:bert Clark, upon the Attainder of the ſaid Au 5 
as aforeſaid, and that ſuch claim, regularly entered and recorded as above mentioned, was per fe, a ſufiicicnt Far | 
defeat the Plea of the negative Preſcription, and therefore praying their Lordſhips to appoint a day for Hearing, the pf 
on what was ſet forth in the ſaid, Petition, and to repel the Objection of Preſcription, and to ſuſtain ard eſtabliſ} ;1;. 28 = 
dents ſaid claim. To which Petition, the appellant having put in anſwers, the Lords before henrige 5 
Petition and anſwers, and Informations did upon the 10th of March. 1757, renew the dilligence formerly iſtücd ft .. 
10 March 17 57. Covering the conveyances granted by Phopachy to Lord Lovat, and the back bond granted by 7% Ss 10 the Bilkop « 275 ä 
ray, in conſequence of which ſeveral Witneſles were called and examined, and it appeared upon their Examination, wy, 
ſaid laſt mentioned conveyance, could not be recovered, having been in the late Lord Lovat's own Hands, wh-fe Pars. 1 2 
deſiroyed in his Houſe, which was burnt during the late Rebellion, but the Facts touching the fanic as imntitivy 85 5 
Reſpondent, were ſufficiently proved by the Witnelles examined in the cauſe, 2, 508 
| The Lords having thereafter reſumed the conſideration of the cauſe, and of the ſaid Informations, Petitions. anſwers 4. 
Proof, and having heard what was offered by the Council on either Side, they thereupon pronounced their Hnterbcuten 1, 1 ; 
27 July, 1757. Words, viz.“ On Report of the Lord Preflon Grange, and having heard Parties Procurators, the Lords find that the Buns i, 
a « 1600 Merks, with the Adjudication Charter and Infeoffment thereon, is not cut off by the Negative Piefcription, and Þ... 
mitt to the Lord Ordinary to proceed accordingly.” 5 
As the Court was unanimous in their Opinion upon this Matter, the Appellant did not therefore think proper to complain i 
= the ſaid laſt mentioned In terlocutor or to pray a Review or Rehearing of the Cauſe below, as is uſual, but has browht hi, A,. 
| peal to your Lordſhips againſt the ſame. | 5 | 7 | 
ö But the Reſpondent humbly hopes that the ſaid Interlecutor of the 27th of July, 1757, is juſt and right, and agrceable to ue 
| Rules of Law and Equity, and will be affirmed for the following among other 0 55 


KEASON:S. 


I. For that the Demand in Queſtion, is a juſt Debt founded upon a true Bond, granted for a valuable Conſideration, and intend. 
ed by the Biſhop of Murray as a Proviſion pro tanto for his Daughter the Reſpondent and her Iſſue, and there is not the lcaf 
Ground to ſuſpect or preſume that the ſame or any Part thereof was ever paid or ſatisfied; The Reſpondent's Father, the 
Biſhop of Murray, aſſigned the ſame to Mr. Steuart in Truſt for the ſeparate Uſe of the Reſpondent and her Children, the fad 
Debt was aftcrwards aſſigned to the ſaid Robert Fraſer in Order to do Dilligence thereon, and take an Adjudication for the 
ſame againſt the Eſtate of Lovat, with a View thereby to make the ſame a permanent and real Security thereupon, and ever 
ſince the Adjudication was ſo taken, the Eſtate of Lovat has been held and poſſeſt in ſuch a Manner as that the Creditors could 
not recover Satisfaction of their juſt Debts, as appears by the Situation of the ſaid Eſtate as herein above ſet forth, and 
under ſuch Circumſtances, it would be hard, by the unfavourable Plea of Preſcription, to ſtrip the Claimant and her Children 
- that beneficial Intereſt and Proviſion, which was ſo kindly given, and ſo carefully ſecured to them by the Reſpondent 

ather. | | 

II. Becauſe the Infancy of the Reſpondent's ſaid Children had effectually ſtopped the Preſcription inſiſted on by the Apellant, for 
a much longer time than was wanted; and the Time of ſuch Infancy ought to have been deducted out of the Limitation 
of 40 Years, now inſiſted on. | | | 

III. The ſeveral Acts done by the ſaid Lord Pre/tonhall, and by the late Lord Lovat, in purchating and taking Convey- 

. | ances of the ſaid ſeveral debts included in the ſame Adjudication with the debt in Queſtion, are ſo many clear and manifeſt 

To documents taken upon that Adjudication, each of them ſufficient to preſerve the ſame from the Plea of Preſcription, and are 
ſuch ſtrong and expreſs Ownings and Acknowledgments of the ſaid Adjudication, and conſequently of the debt, now 
claimed, as muſt effectually avoid and deſtroy the ſaid Plea. 

IV. The Claim preſented and entered, upon the Attainder of the ſaid Alexander Mackenzie as aforeſaid, is of itſelf ſufficient to 
obviate the Plea now ſet up, as being a legal Step (equivalent to an Action or Proceſs) taken for Recovery of the Debt in 
Queſtion, purſuant to the Act of Parliament for that purpoſe made, and which was the only Proceeding that could then be 
taken to that Effect, the Lands and Eſtate of Lovat having been then in the Poſſeſſion of the ſaid Commiſſioners of En- 
quiry, ſubject only to ſuch Claims as ſhould be made and eſtabliſhed in Manner preſcribed by the Statute. 
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